)

& ?ﬂ’«' £ . > -

TN State of Wisconsin '7'

e 2007 - 2008 LEGISLATURE LRB- 072@(5
- JK:lmk:rs

W’@w

DOA:...... Easton, BB0171 - Streamlined sales and use tax agreement
provisions

For 2007-09 BUDGET -- NOT READY FOR INTRODUCTION

 Analysis by the Legislative Reference Bureau
TAXATION

OTHER TAXATION

This bill adopts the substantive provisions of the streamlined sales and use tax
agreement (agreement) for purposes of administering and collecting state, county,
and stadium district sales and use taxes. The agreement is intended to modernize
sales and use tax administration for the states that enter into the agreement and to
encourage out-of-state retailers to collect the state, county, and stadium district
sales and use taxes voluntarily. Under current federal law, generally, an
out-of-state retailer who sells tangible personal property or services to customers
in this state is not required to collect the sales tax or use tax imposed on such sales,
if the retailer has no physical presence in this state. See Quill v. North Dakota, 504
U.S. 298; 112 S.Ct. 1904 (1992).

ThlS bill will be referred to the Joint Survey Committee on Tax Exemptions for
a detailed analysis, which will be printed as an appendix to this bill. '

For further information see the state and local fiscal estlmate which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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1 SEcTION 1. 20.435 (3) (bm) of the statutes is repealed.

2 SECTION 2. 20.566 (1) (ho) of the statutes is created to read:

3 20.566 (1) (ho) Collections under multistate streamlined sales tax project. From
4 moneys collected under the multistate stfeamlined sales tax project as provided
5 under s. 73.03 (28e), a sum sufficient to pay the dues neeessary ‘eo participate in the
6 governing board of the multistate streamlined sales tax project.

7 SECTION 3. 46.513 of the statutes is repealed.

8 SECTION 4. 66.0615 (1m) (f) 2. of the statutes is amended to read:

9 66.0615 (1m) (f) 2. Sections 77.51 (12m), (14) (e)H-and Grand, (14g), (15a),

10 and (15h), 77.52 (3), (4), (6)-and (13), (14), (18), and (19), 77.522, 77.58 (1) to (56),(6m),

11 and (7), 77.585, 77.‘59, 77.60, 77.61 (2), (3m), (5), (8), (9), and (12) to {24) (15), and
12 77.62, as they apply to the taxes under subch. III of ch. 77, apply to the tax described
13 under subd. 1.

14 SECTION 5. 70.111 (23) of the statutes is amended to read:
15 70.111 (23) VENDING MACHINES. All machines that automatically dispense seda
16

17 &nde%s—'?ﬂ—éél—@@)—éa)—and—éb) food and food ingredient, as defined in s. 77.51 (3t

18 upon the deposit in the machines of specified coins or currency, or insertion of a credit

19 card, in payment for the soda—water-beverages; food-or-beverages food and food
edient, as defined in s. 77.51 (3t).

SECTION 6. 73.03 (28e) of the statutes is created to read:
22 - 73.03 (28e) To participate as a member state of the streamlined sales tax
@ governing board which administers the agTeement, as defined in s. 77.65 (2) (a%%
24 enfer into contracts that are necessary to implement the agreement on behalf of the

25 member states, and to allocate a portion of the amount collected under ch. 77 through

O\/\/%Qm ’,7{;.‘{{ ﬁm &éie%ﬁ WL&K% "
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‘ SECTION 6

the agreement to the appropriation under s. 20.566 (1) (ho) to pay the dues necessary
to participate in the governing board. The department shall allocate the remainder
of such collections to the general fund.

SECTION 7. 73.03 (50) (d) of the statutes is amended fo read:

- 73.03 (50) (d) In the case of a sole brobrietor, signs the form or, in the case of
othef persons, has an individual who is authorized to act on behalf of the person sign
the form, or, in the case of a single—dwner entity that is disregarded as a separate
entity under section 7701 of the Internal Revenue Code, the person is the owner. Any

person who may register under this subsection may designate an agent, as defined

in s. 77.524 (1) (ag), to register with the department under this subsection in the

manner prescribed by the department. In this paragraph, “sign” has the meaning
given in s. 77.51 (17r).

SECTION 8. 73.03 (50b) of the statutes is created to read:

73.03 (50b) To waive the fee established under sub. (50) for applying for and
renéwing the business tax registration certificate, if the person who is applying for
or renewing the certificate is not required for purposes of ch. 77 to hold such a
certificate.

SECTION 9. 73.03 (61) of the statutes is created to read:

73.03 (61) To do all of the following related to the Uniform Sales and Use Tax
Administration Act:

(a) Certify compliance with the agreement, as defined in s. 77.65 (2) (a).'

(b) Pursuant to the agreement, as defined in s. 77.65 (2) (a), certify certified
service providers, as defined in s. 77.51 (1g), and certified automated systems, as‘

defined in s. 77.524 (1) (am).
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SECTION 9

(c) Consistent with the agreement, as defined in s. 77.65 (2) (a), establish
performance standards and eligibility criterié for a seller that sells tangible personal
property or taxable services in at least 5 states that are signatories to the agreement,
as defined in s. 77.65 (2) (a); that has total annual sales revenue of at least
$500,000,000; that has a proprietary system that calculates fhe amount of tax owed
to each taxing jurisdiction in which the seller sells tangible personal property or
taxable services; and that has entered into a performance agreement with the states
that are signatories to the agreement, as defined in s. 77.65 (2) (a). For purposes Qf
this paragraph, “seller” includes an affiliated group of sellers using the same
proprietary system to calculate the amount of tax owed in each taxing jurisdiction
in which the sellers sell tangible personal property or taxable services.

(d) Issue a tax identificaﬁon number to a person who claims an exemption
under subch. IIT or V of ch. 77 and who is not required to register with the department
for the purposes of subch. III or V of ch. 77 and establish procedures for the
registration of suéh_ a person.

(e) Maintain a database that is accessible to sellers and certified service
providers, as defined in s. 77.51 (1g), that indicates whether items defined in
accordance with the Uniform Sales and Use Tax Administration Act are taxable or
nontaxable.

(f) Maintain a database that is accessible to sellers and certified service |
providers, as defined in s. 77.51 (1g), and available in a downloadable format, that
indicates tax rates, taxing jurisdiction boundaries, and zip code or address
assignments related to the administration of taxes imposed under subchs. III apd v

of ch. 77.
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SECTION 9

(g) Set forth the information that the seller shall provide to the department for
tax exemptions claimed by purchasers and establish the manner in which a seller
shall provide such information to the department.

(h) Provide monetary alloWances, in addition to the retailer’s discount provided
under s. 77.61 (4) (c), to certified service providers, as defined in s. 77.51 (1g), and
sellers that use certified automated systems, as defined in s. 77.524 (1) (am), or
proprietary systems, pufsuant to the agreement as defined in s. 77.65 (2) (a).

SECTION 10. 76.07 (4g) (b) 8. of the statutes is amended to read:

76.07 (4g) (b) 8. Determine transport-related revenue by adding public service
revenue allocated to this state on the basis of routes for which the company is
authorized to receive subsidy payments, mutual aid allocated to this state on the
basis of the ratio of transport. revenues allocated to this state to transport revenues
everywhere in the previous year, in-flight sales allocated to this state as they are
allocated under s. 77-51-(14¢) 77.522 and all other transport-related revenues from
sales made in this state.

SECTION 11. 77.51 (1) of the statutes is renumbered 77.51 (1d) and amended
to read: |

77.51 (1d) “Business” includes any activity engaged in by any person or caused
to be engaged in by any pérson with the object of gain, benefit or advantage, either
direct or indirect, and includes also the furnishing and distributing of tangible
personal property, specified digital goods, additional digital goods, or taxable
services for a consideration by social clubs and fraternal organizations to their
members or others.

SECTION 12. 77.51 (1a) of the statutes is created to read:
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SECTION 12

77.51 (1a) “Additional digital goods” means video greeting cards sent by
electronic mail, finished artﬁork, periodicals, and video or electronic games. For
purposes of this subchapter, the sale of or the storage, use, or other consumption of
a digital code is treated the same as the sale of or the storage, use, or other
consumption of any additional digital goods for which the digital code relates.

SEcTION 13. 77.51 (1b) of the statutes is created to read:

77.51 (1b) “Alcoholic beverage” means a beverage that is suitable for human
consumption and that contains 0.5 percent or more of aléohol by volume.

SEcTION 14. 77.51 (1bd) of the statutes is created to read:

77.51 (1bd) “Ancillary services” means services that afe associated with or
incidental to providing telecommunications services, including detailed
telecommunications billing, directory assistance, vertic AQI service, and voice mail

services, but not including dlglt&lM%

SECTION 15. 77.51 (1bm) of the statutes is created to read:

77.51 (1bm) “Bundled transaction” means the retail sale of 2 or more products,
not including real property and services to real property, if the products are distinct
and identifiable products and sold for one nonitemized price. “Bundled transaction”
does not include any of the following:

(a) The sale of any products for which the sales price varies or is negotiable
based on the purchaser’s selection of the products included in the transaction.

(b) 1. The retail sale of tangible personal property and a service, if the tangible
personal property is essential to the use of the service, and pfovided exclusively in

connection with the service, and if the true object of the transaction is the service.
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2. The retail sale ofépecified digital goods or additional digital goods, if such
goods are essential to the use of the service, and provided exclusively in connection
with the service, and if the true object of the transaction is the service.

(¢) The retail sale of services, if one of the services is essential to the use or
receipt of another service, and provided exclusively in connection with the other
service, and if the true object of the transaction is the other service.

(d) A transaction that includes taxable and nontaxable products, if the
purchase price or the sales price of the taxable products is no greater than 10 percent
of thefcotal purchase price or sales I{)ce of all the bundled products, as determined
by the seller using either th?ﬁ)urchase price or g4 sales price, but not a combination
6f both, or, in the case of a service contract, the full term of the service contract.

(e) The retail sale of taxable tangible personal property and tangible personal
property that is exempt from the taxes imposed under this subchapter, if the
tranéaction includes food and f.oéd ingredients, drugs, durable medical equipment,
mobility-enhancing equipment, prosthetic devices, or medical suppliesv and if the
seller’s purchase price or the sales price of the taxable tangible personal property is
no greater than 50 percent of the total purchase price or sales price of all the tangible
personal property included in what would otherwise be a bundled transaction, as
determined by the seller using either the seller’s purchase price or the sales px;ice,
but not a combination of both. |

SECTION 16. 77.51 (le) of the statutes is created to read:

77.51 (1e) “Candy” means a> preparation of sugar, hone_zy, or other natural or
artificial sweetener combined with chocolate, fruit, nuts, or other ingredients or
flavorings in the form of bars, drops, or pieces. “Candy” does not include a

preparation that contains flour or that requires refrigeration.
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SECTION 17. 77.51 (1n) of the statutes is created to read:

77.51 (1n) v“Computer” means an electronic device that accepts information in
digital or similar form and that manipulates such information to achieve a result
based on a sequence of instructions.

SECTION 18. 77.51 (1p) of the statutes is created to read:

77.51 (1p) “Computer software” means a set of coded instructions designed to

cause a computer or automatic data processing equipment to perform a task.

. ﬂ,ﬂg,ww(fsz?f‘gf gl)fw

—

“Computer software” does not includgd@él

SECTION 19. 77.51 (1r) of the statutes is creafed to read:

77.51 (1r) “Conference bridging service” means an ancillary service that links
2 or more participants of an audio or video conference call and may include providing
a telephone number, but does not includebthe telecommunications services used to
reach the conference bridge. | |

| SECTION 20. 77.51 (2k) of the statutes is created to read:

77.51 (2k) “Delivered electronically” means delivered to a purchaser by means
other than by tangible storage media.

SECTION 21. 77.51 (2m) of the statutes is created to read:

77.51 (2m) “Delivery charges” means charges by a seller to prepare and deliver
tangible personal property or services to a location designated by the purchaser of
the tangible personal propérty or services, including charges for transportation,
shipping, postage, handling, crating, and packing.

- SECTION 22. 77.51 (3¢) of the sfatutes'is cfeated to read:

77.51 (3¢) “Detailed telecommunications billing service” means an ancillary

service that separately indicates information pertaining to individual calls on a

customer’s billing statement.
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SECTION 23
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SECTION 23. 77.51 (3n) of the statutes is created to read:

77.51 (3n) “Dietary supplement” means a product, other than tobacco, that is
intended to supplement a person’s diet, if all of the following apply:

(a) The product contains any of the following ingredients or any combination
of any of the following ingredients: |

1. A vitamin.

2. A mineral.

3. An herb or other botanical.

4. An amino acid.

5. A dietary substance that is intended for human consumption to supplement
the aiet by increasing total dietary intake.

6. A concentrate, metabolite, constituent, or extract.

(b) The product is intended for ingestion in tablet, capsule, powder, soft-gel,
gel-cap, or liquid form, or, if not intended for ingestion in such forms, is not
represented as conventional food and is not represented for use as the sole item of
a meal or diet.

(c) The product is required to be labeled as a dietary supplement as required
under 21 CFR 101.36. |

SECTION 24. 77.51 (3p) of the statutes is created to read:

77.51 (3p) “Digital audio works” means works that result from the fixation of
a series of musical, spoken, or other sounds that are transferred electronically,
including prerecorded or live music, prerecorded or live readings of books or other
written materials, prerecorded or live speeches, or ringtones, but not including audio
greeting cards sent by electronic mail. |

SECTION 25.- 77.51 (3pa) of the statutes is created to read:
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SECTION 25

77.51 (3pa) “Digital audiovisual works” means a series of related images that,
when shown in succession, impart an impression of motion, along with
accompanying sounds, if any, that are transferred electronically. “Digital
audiovisual WOI’kS”‘ includes motion pictures, musical videos, news programs, and
live events, but does not include video greeting cards sent by electronic mail or video
or electronic games. |

SECTION 26. 77.51 (3pb) of the statutes is created to read:

77.51 (3pb) “Digital books” means works that are generélly recognized as
books and are transferred electronically. “Digital books” includes novels, nonfiction
works, and short stories, but does not include newspapers, periodicals, chat room
discussions, or blogs. |

SECTION 27. 77.51 (3pc) of the statutes is created to read:

77.51 (3pe) “Digital code” means a code that rov1 s.the person who holds the
[ onr ougll ol 4 0L L @m%&i% sﬁ

. code a right to obtain/a digital audiovisual work, dlgltal audio work, or dlgltal book

and that may be obtained by any means, including tangible forms and electronic
mail, regardless of whether the code is designated as song code, video code, or book

code. “Digital code” includes codes used to access or obtain any specified digital goods

oMANT :
I‘) K% additional digital goods that have been previously purchased}ﬁnd promotion cards

or codes that are purchased by a retailer or other business entity for use by the
retailer’s or entity’s customers. “Digital code” does not include the following:

1. A code that repfesents any redeemable card, gift card, or gift certificate that
entitles the holder of such card or certificate to select any specified digital goods or
additional digital goods at the cash value indicated by the card or certificate.

2. Digital cash that fepresents a monetary value that a customer may use to

pay for a future purchase.
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SECTION 28. 77.51 (3pe) of the statutes is created to read:

77.51 (3pe) “Directory assistance” means an ancillary service that provides
telephone numbers or addresses.

SEcTION 29. 77.51 (3pf) of the statutes is created to read:

77.51 (3pf) “Distinct and identifiable product” does not include any of the
following:

(a) Packaging, including containers, boxes, sacks, bags, bottles, and envelopes;
and other materials, including wrapping,'labels, tags, and instruction guides; that
accompany, and are incidental or immaterial to, the retail sale of any product.

(b) A product thatis provided free of charge to the consumer in conjunction with
the purchase of another produect, if the sales price of the other product does not vary
depending on whether the product provided free of charge is included in the
transaction.

(¢) Any items specified under sub. (12m) (a) or (15b) (a).

SECTION 30. 77.51 (3pj) of the statutes is created to read:

77.51 (8pj) “Drug” means a compound, substance, or preparation, or any
component of them, other than food and food ingredients, dietary supplements, or
alcoholic beverages, to which any of the following applies:

(a) It is listed in the United ‘Sta‘_ces Pharmacopoeﬁa, Homeopathic
Pharmacopoeia of the United States, or National Formulary, or any supplement to
any of them.

(b) It is intended for use in diagnosing, curing, mitigating, treating, or
preventing a disease. |

(c) It is intended to affect a function or structure of the body.

SecTION 31. 77.51 (3pm) of the statufes is created to read:



10

11 -

12
13
14
15
16
17
18
19
20
21
22
23
24

25

2007 - 2008 Legislature -12 - LRB-0728/3
JK:Imk:rs

SECTION 31
77.51 (3pm) “Durable medical equipment” mean.s equipment, including the
repair parts and replacement parts for the equipment that is primarily and
customarily used for a medical purpose related to a person; that can withstand
repeated use; that is not generally useful to a person who isnot ill or injured; and that
is not placed in or worn on the body. “Durable medical equipment” does not include
mobility-enhancing equipment.
SecTION 32. 77.51 (3pn) of the statutes is created to read:

77.51 (3pn) “Eight hundred service” means a telecommunications service that

~allows a caller to dial a toll-free number without incurring a charge for the call and

is marketed under “800,” “855,” “866,” “877,” or “888” toll-free calling, or any other
number designated as toll-free by the federal cbmmunications commission.
SEcCTION 33. 77.51 (3pp) of the statutes is created to read:
77.51 (3pp) “Electronic” means relating to technology having electrical,
digital, magnetic, wireless, optical, electromagnetic, or similar capabilities.
SEcTION 34. 77.51 (83pq) of the statutes is created to read:
77.51 (Bpq) “Finished artwork” means the final art used for actual
reproduction by photomechanical or other processes or for display purposes.

“Finished artwork” also includes all of the following items regardless of whether such

- items are reproduced:

(a) Drawings.
(b) Paintings.
(¢c) Designs.

(d) Photographs.
(e) Lettering.

() Paste-ups.
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SECTION 34
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(g) Mechanicals.

(h) Assemblies.

(1) Charts.

(G) Graphs.

(k) IlNlustrative materials.

SECTION 35. 77.51 (3q) of the statutes is created to read:

77.51 (3q) “Direct mail” means pﬁnted material that is delivered by the U.S.
postal service or other delivery service to a mass audience or to addresseesA on a
mailing list provided by or‘at the direction of the purchaser of the printed material,
if the cost of the printed material or any tangible personal property included with the
printed material is not billed directly to the recipients of the printed material.
“Direct mail” includes any tangible personal property provided directly or indirectly
by the purchaser of the printed mateﬁal to the seller of the printed material for
inclusion in any package containing the printed material, including billing invoices,

return envelopes, and additional marketing materials. “Direct mail” does not

~ include multiple items of printed material delivered to a single address.

SECTION 36. 77.51 (3rm) of the statutes is created to readf

77.51 (3rm) “Fixed wireless service” means a telecommunications service that
provides radio communication betweén fixed points.

SECTION 37. 77.51 (3t) of the statutes is created to read:

77.51 (3t) “Food and food ingredient” means a substance in liquid,
concentrated, solid, frozen, dried, or dehydratéd form, that is sold for ingestion, or
for chewing, by humans and that is ingested or chewed for its taste or nutritional
value. “Food and food ingredient” does not include alcoholic beverages or tobacco.

SECTION 38. 77.51 (4) of the statutes is repealed.
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SECTION 39

SECTION 39. 77.51 (5) of the statutes is amended to read:

77.51 (5) For purposes of subs. (13) (e) and (f) and (14) (L) (15a) and s. 77.52
(2m), “incidental” means depending upon or appertaining to something else as
pi"imary; something necessary, appertaining to, or depending upon another which is
termed the principal; something incidental to the main purpose of the service.
Tangible personél property, specified digital goods, or_additional digital goods
transferred by a service provider is incidental to the service if the purchaser’s main
purpose or objective is to obtain the service rather than the property or goods, even

though the property or good s may be necessary or essential to prov1d1ng the service. _

LWMLMW

SECTION 40. 77.51 (5d) of the statutes is created to read: W dzng % /Q

MM\

7. 51 (5d) “International telecommunications services’ means
telecommunications services that originate or terminate in WQ@W
or possession and originate or terminate outside of MW U.S. territory or
possession.
| SECTION 41. 77.51 (5n) of the statutes is created to read:

77.51  (5n) “Interstate  telecommunications  services” means
telecommunications services that originate in one state or U.S. territory or
possession and terminate in a different state or U.S. territdry or possession.

SECTION 42. 77.51 (br) of the statutes is created to read:

77.51  (Br) “Intrastate  telecommunications services” means
telecommunications services that originate in one state or U.S. territory or
possession and terminate in the same state or U.S. territory or posséssion.

SECTION 43. 77.51 (6m) of the statutes is renumbered 77.51 (5m).

SECTION 44. 77.51 (7) of the statutes is repealed and recreated to read:
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- 77.51 (7) (a) “Lease or rental” means any transfer of possession or control of
tangible personal property for a fixed or indeterminate term and for consideration
and includes:

1. A transfer that includes future options to purchase or extend.

2. Agreements reiated to the transfer of possession or control of motor vehicles
or trailers, if the amount of any consideration may be increased or decreased by
reference. to the amount realized on the sale or other disposition of such motor
vehicles or trailers, consistent with section 7701 (h) (1) of the Internal Revenue Code.

(b) “Lease or rental” does not include any of the following:

1. A transfer of possession or control of tangible personal property under a
security agreement or deferred payment plan, if such agreement or plan requires
transferring title to the tangible personal propérty after. making all required
payments. |

2. A transfer of possession or control of tangible personal property under any
agreement that rgquires transferring title to the tangible personal property after
making all required payments and after paying an option pficé that does not exceed
the greater of $100 or 1 percent of the total amount of the required payments.

3. Providing tangible personal property along with an operator, if the operator
is necessary for the tangible personal property to perform in the manner for which
it is designed and if the operator does more than maintain, inspect, or set up the
tangible personal property.

(¢) 1. Transfers described under par. (a) are considered a lease or rental,
regardless of whether such transfer is considered a lease or rental under generally
accepted accounting principles, or any provision of federal or local law, or any other

provision of state law.
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SECTION 44

2. Transfers described under par. (b) are not considered a lease or rental,
regardless of whether such transfer is considered a lease or rental under generally
accepted accounting principles, or any provision of féderal or local law, or any other
provision of state law. |

SEcTION 45. 77.51 (7g) of the statutes is created to read:

77.51 (7g) “Load-and-leave” means delivery to a purchaser by using a tangible
storage media that is not physically transferred to the purchaser.

SECTION 46. 77.51 (7k) of the statutes is created to read:

77.51 (7Tk) “Mobile wireless service” means a telecommunications service for
which the origination or termination points of the service’s transmission,
conveyance, or routing are not fixed, regardless of the technology used to transmit,
coﬁvey, or route the service. “Mobile wireless service” includes a telecommunications
service provided by a commercial mobile radio service provider.

SECTION 47. 77.51 (Tm) of the statutes is created to read:

77.51 (Tm) “Mobility-enhancing equipment” means equipment, including the
repair parts and replacement parts for the equipment, that is primarily and
customarily used to provide or increase the ability of a person to move from one place
to another; that may be used in a home or motor ve.hicle; and that is generally not
used by a person who has normal mobility. “Mobility-enhancing equipment” does
not include a motor Vehiéle or any equipment on a motor vehicle that is generally
provided by a motor vehicle manufacturer.

SECTION 48. 77.51 (8m)‘ of the statutes is created to read:

77.51 (8m) “Nine hundred service” means an inbound toll telecommunications
service purchased by a subscriber that allows the subscriber’s customers to call the

subscriber’s prerecorded announcement or live service. “Nine hundred service” does
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not include any charge for collection services provided by the seller of the
telecommunications services to the subscriber or for any product or service the
subscriber sells to the subscriber’s customers. A “nine hundred service” is
designated with the “900” number or any other number designated by the federal
communications commission.

SECTION 49. 77.51 (9) (a) of the statutes is amended to read:

77.51(9) (a) Isolated and sporadic sales of tangible personal property, specified
digital goods, additional digital goods, or taxable services where the infrequency, in
relation to the other circumstances, including the sales price and the gross profit,
support the inference that the seller is not pursuing a vocation, occupation or
business or a partial vocation or occupation or part-time business as a vendor of
personal property, specified digital goods, additional digital goods, or taxable
services. No sale of any tangible personal property, specified digital goods, additional |
digital goods, or taxable service may be deemed an occasional sale if at the time of
such sale the seller holds or is required to hold a seller’s permit, except that this
provision does not api)ly to an organization required to hold a seller’s permit solely
for the purpose of conducting bingo games and except as provided in par. (am).

SECTION 50. 77.51 (9) (am) of the statutes is amended to read: |

77.51(9) (am) The sale of personal property, other than inventory held for sale,
previously used by a seller to conduct its trade or business at a location after that
person has ceased actively operating in the regular course of business as a seller of
‘tangible personal property, specified digital goods, additional digital goods, or
taxable services at that location, even though the seller holds a seller’s permit fér one
or more other locations.

SECTION 51. 77.51 (9p) of the statutes is created to read:
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77.51 (9p) “Onbe nonitemized price” does not include a price that is separately
identified by product on a binding sales document, or other sales-related document,
that is made available to the customer in paper or electronic form, including an
invoice, a bill of sale, a receipt, a contract, a service agreement, a lease agreement,
a periodic notice of rates and services, a rate card, or a price list.

SECTION 52. 77.51 (9s) of the statutes is created to read:

77.51 (9s) “Paging service” means a telecommunicatiohs seryice that transmits
coded radio signals to activate specific pagers and may include messages or sounds.

SECTION 53. 77.51 (10) of the statutes is amended to read:

77.51 (10) “Person” includes any natural person, firm, partnership, limited
liability company, joint venture, joint stock company, association, public or private
corporation, the United States, the state, including any unit or division of the state,
any county, city, village, town, municipal utility, bmunicipal power district or other 7

governmental unit, cooperative, unincorporated cooperative association, estate,

trust; receiver, personal repfesentative, any other fiduciary, any other legal entity.
and any representative appointed by order of any court or otherwise acting on behalf
of others. “Person” also includes the owner of a single-owner éntity that is
disregarded as a separate entity under ch. 71.

SECTION 54. 77.51 (10d) of the statutes is created to read:

77.51 (10d) “Prepaid calling service” means the right to exclusively access
telecommunications services, if that right is paid for in advance of providing such
services, requires using an access number or authorization code to originate calls,
and is sold in predetermined units or dollars that decrease with use in a known
amount.

SECTION 55. 77.51 (10f) of the statutes is created to read:
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77.51 (10f) “Prepaid wireless calling service” means a telecommunications
service that provides the right. to utilize mobile wireless service as well as other
.nontelecommunications services, including the download of digital products
delivered electronically, content, and aﬁcillary services, and that is paid for prior to
use and sold in predetermined dollar units whereby the number of units declines
with use in a known amount.

SECTION 56. 77.51 (10m) of the statutes is created to read:

77.51 (10m) (a) “Prepared food” means:

1. Food and food ingredients sold in a heated state.

2. Food and food‘ingi'edients heated by the retailer, except as provided in par.
(b). | |

3. Food and food ingredients sold with eating utensils that are provided by: the
retailer of the food and food ingredients, including plates, knives, forks, spoons,
glasses, cups, napkins, or straws. In this subdivision, “plate” does not include a
container or packaging used to transport food and food ingTedients. For purposes of |
this subdivision, a retailer provides utensils if any of the following applies:

a. The utensils are available to purchasers and the retailer’s sales of prepared
food undervsubds. 1. and 2., soft drihks, and alcoholic beverages at an establishment
are more than 75 percent of the retailer’s total sales at that establishment, as
determined under paf. (0. |

b. For retailers not described under subd. 3. a., theretailer’s customary‘practice
is to physically give or hand the utensils to the purchaser, not including plates,
glasses, or bcups that arev necessary for the purchaser to receive the food and food

ingredients and that the retailer makes available to the purchaser.
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4, EXcept as provided in par. (b), 2 or more food ingredients mixed or combined
by a retailer for sale as a single item.

(b) “Prepared food” under par. (a) 2. and 4. does not include:

1. Two or more food ingredients mixed or combined by a retailer for sale as a
single item, if the retailer’s primary classification in the 2002 North American
Industry Classification System, published by the federal office of management and
budget, is manufacturing under subéector 311, not including bakeries and tortilla
manufécturing under industry group number 3118.

2. Two or more food ingredients mixed or combined by a retailer for sdle as a_
single item, sold unheated, ‘and sold by volume or weight.

3. Bakery ﬂ:e‘ms made by a retailer, including breads, rolls, pastries, buns,
biscuits, bagels, croissants, donuts, danish, cakes, tortes, pies, tarts, muffins, bars,
cookies, and tortillds.

4. Food and food ingredients that are only sliced, repackaged, or pasteurized
by a retailer.

5. Eggs, fish, meat, and poultry, and foods containing any of them in raw form,
that require cooking by the consumer, as recommended by the food and drug
administration in chapter 3, part 401.11 of its food code to preven’ﬁ food-borne
il}lnesses.

(c) 1. The percéntage specified under par. (a) 3. a. shall be determined using the
following:

a. Anumerator that includes sales of prepared food, as defined in par. (a) 1. and
2. and food for which plates, bowls, glasses, or cups are necessary to receive the food,

but not including alcoholic beverages.
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b. A denominator that includes all food and food ingredients, including
prepared food, candy, dietary supplemenfs, and soft drinks, but not including
alcoholic beverages.

2. a. If the percentage determined under subd. 1. is 75 percént or less, utensils
are considered to be provided by thé retailer if the retailer’s customary practice is to
physically give or hand the utensils to the purchaser or, in the case of plates, bowls,
glasses, or cups that are necessary to receive the food, to make such items available
to the purchaser.

b. If the percentage determined under subd. 1. is greater than 75 percent,
utensils are considered to be provided by the retailer if the utensils are made
available to the purchaser.

3. For a retailer whose percentage determined under subd. 1. is greater than
75 percent, an item sold by the retailer that contains 4 or more servings packaged
as 1 item and sold for a single price does not become prepared food simply because
the Il'etaile‘r makes utensils available to the purchaser of the item, but does become
prepared food if the retailer physically gives or hands utensils to the purchaser of the
item. For purposes of this subdivision 3. a., serving sizes are based on the’
information contained on the label of each item sold, except that, if the item has no
label, the sérving size is bbased on the retailer’s reasonable determination.

4. a. Except as provided in subd. 4. b., if a retailer sells food items that have a
utensil placed in a package by a person other than the retailer, the utensils are
considered to be provided by the retailer. |

b. Except as provided in subds. 2. and 3., if aretailer sells food items that have |
a utensil placed in a package by a person other than the retailer and the person’s

primary classification in the 2002 North American Industry Classification System,
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SECTION 56
published by the federal office of management and budget, is manufacturing under
subsector 311, the utensils are not considered to be provided by the retailer.

5. For purposes of par. (a) 3., a retailer shall determine the percentage for the
retailer’s tax year or business fiscal yéar? based on the retailer’s data from the
retailer’s prior tax year or business fiscal year, as soon as practical after the retailer’s
accouﬁting records are available, but not later than 90 days after the day on which
the retailer’s tax year or business fiscal year begins. For retailer’s with more than
one establishment in this state, a single determination under subd. 1. that combines
the information for all of the retailer’s establishments in this state shall be made
annually, as provided in this subdivision, and apply to each of the retailer’s
establishments in this state. A retailer that has no priof tax year or business fiscal
year shall make a good faith estimate of its percentage for purposes of par. (a) 3. for
the retailer’s first tax year or business fiscal year and shall adjust the estimate
prospectively after the first 3 months of the retailer’s operations if the actual -
percentage is materially different from the estimated percentage.

SecTION 57. 77.51 (10n) of the statutes is created to read:

77.51 (10n) “Prescription” means an order, formula, or recipe that is issued by
any oral, written, electronic, or other means of transmission and by a person who is
authorized by the laws of this state to issue such an order, formula, or recipe.

SECTION 58. 77.51 (10r) of the statﬁtes is created to read:

| 77.51 (10r) “Prewritten computer software” means any of the following:

(a) Computer software fhat is not designed and developed by the author or
creator of the software according to a specific purchaser’s specifications.

(b) Computer software upgrédes that are not designed and developed by the

author or creator of the software according to a specific purchaser’s specifications.
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(c) Computer software that is designed and developed by the author or creator
of the software according to a specific purchaser’s specifications and‘that is sold to
another purchaser.

(d) Any combination of computer software under pafs. (a) to (¢), including any
combination with any portion of such software. |

(e) Computer software as described under pars. (a) to (d), and any portion of
such software, that is modified or enhanced by any degree to a specific purchaser’s
specifications, except such modification or enhancement that is reasonably and
separately indicated on an invoice, or other statement of the price, provided to the
purchaser.

SECTION 59. 7.7 .51 (10s) of the statutes is created to read:

77.51 (10s) “Private communication service” means a telecommunications
service that entitles the customer tb exclusive or priority use of a communications
channel or group of communications channels, regardless of the manner in which the
communications channel or group of communications channels is connected, and
includes switching capacity, extension lines, stations, and other associated services
that are provided in connection with the use of such channel or channels.

SECTION 60. 77.51 (11d) of the statutés is created to read:

77.51 (11d) “Product” includes tangible personal property, specified digital
goods, additional digital goods, and services.

SEcTION 61. 77.51 (11m) of the statutes is created to read:

77.51(11m) “Prosthetic device” means a device, including the repair parts and
replacement parts for the device, that is placed in or worn on the body to artificially
replace a missing portion of the body; to prevent or correct a physical deformity or

malfunction; or to support a weak or deformed portion of the body.
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SECTION 62

SECTION 62. 77.51 (12) (a) of the statutes is amended to read:

77.51 (12) (a) Any transfer of title, possession, ownership, enjoyment, or use
by: cash or credit transaction, exchange, barter, lease or rental, conditional or
otherwise, in any manner or by any means whatever of tangible personal property,
specified digital goods, or additional digital goods for a consideration;

SECTION 63. 77.51 (12) (b) of the statutes is amended to read:

77.51 (12) (b) A transaction whereby the possession of property, specified

digital goods, or édditional digital goods is transferred but the seller retains the title

~as security for the payment of the price.

SECTION 64. 77.51 (12m) of the statutes is created to read:
77.51 (12m) (a) “Purchase price” means the total amount of consideration,

including cash, credit, property, and services, for which tangible personal property,

specified digital goods, additional digital goods, or services are sold, leased, or rented,

valued in money, whether paid in money or otherwise, without any deduction for the
following:

1. The seller’s cost of the property, specified digital goods, or additional digital
goods sold.

| 2. The cost of mateﬁals used, labor or service cost, interest, losses, all costs of

transportation to the seller, all taxes imposed on the seller, and any other expense
of the seller.

3. Charges by the seller for an’y services necessary to complete a sale, not
including delivery and installation charges.

4. a. Deliverry charges, except as provided in par. (b) 4.

b. If a shipment includes property that is subject to tax under this subchapter

and property that is not subject to tax under this subchapter, the amount of the



1 delivery charge allocated to the property that is subject to tax under this subchapter
2 based on the total purchase price of the property that is subject to tax under this
3 subchapter as compared to the total purchase price of all the property or on the total
4 weight of the property that is subject to tax under this subchapter as compared to the
5 total weight of all the property.
6 5. Installation charges.
7*“”“6 "The value of exempt tangible personal property, specified digital goods, or
8 /37 d1t10na1” dlg}ital goods if the exempt tanglbl personal propzrty, Specified d1g1tal
9 éoods,/or add1t10na1 dlg‘ltal goods ares sold as a bundled tran actlon that. 1nc£//es/
10 gtaxadole tanglble personal property, spec1f1ed dlglta],:goods or add}tlonal dlgltal goods
11 / “ﬂd sold by the seller as a smgle product or pgleé;ef of merchao 'sew / T
12 (b) “Purchase price” does not include: |
13 1. Discounts, including cash, terms, or coupons, that are not reimbursed by a
14 | 3rd party, except as provided in par; (©); that are allowed by a seller; and that are
15 taken by a purchaser ona sale.
16_ 2. Interest, financing, and carrying charges from credit that is extended on a
17 sale of personal pfoperty, specified digital goods, additional digital goods, or services,
18 if the amount of the interest, financing, or carrying charges is separately stated on
19 the invoice, bill of sale, or similar document that the seller gives to the purchaser.
20 3. Any taxes legally imposed directly on the purchaser that are separately
21 stated on the invoice, bill of sale, or similar document that the seller gives to the
22 purchaser.
23 4. Delivery charges for direct mail.
24 5. Inall traosactions in which an article of tangible personal property is traded
25 toward the purchase of an article of greater value, the amount of the purchase price

2007 - 2008 Legislature @ | s
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SECTION 64

that represents the amount allowed for the article traded, except that this

" subdivision does not apply to any transaction to which subd. 7. or 8. applies.

6. If a person who purchases a motor vehicle presents a statement issued under
s. 218.0171 (2) (cq) to the seller at the time of pﬁrchase, and the person presents the
statement to the seller within 60 days from the date of receiving a refund under s.
218.0171 (2) (b) 2. b., the trade-in amount specified in the statément issued under
s. 218.0171 (2) (cq), but not to exceed the purchase price from the sale of the motor
vehicle. This subdivision applies only to the first motor vehicle purchased by a
pefson after receiving a refund under s. 218.0171 (2) (b) 2. b.

7. Thirty-five percent of fhe purchase price, excluding trade-ins, of a new
mobile home, as defined in s. 340.01 (29), that is a primary housing unit or of a new
mobile home, as defined in s. 340.01 (29), that is transported in 2 unattached sections
if the total size of the combined sections, not including additions and attachments,
is at least 984 square feet measured when the sections are ready for transport. This
subdivision does not apply to a lease or rental.

8. At the retailer’s option; except that after the retailer chooses an option the
retailer may not use the other option for other sales without the department’s written
approval; either 35 percent of tvhe-vpurchase price of a manufactured building, as
defined in s. 101.71 (6), or an amount equal to the purchase price of fhe manufactured
building minus the cost of materials that become an ingredient or component part
of the building.

(c). “Purchase price” includes consideration received by the seller from a 3rd

party, if:
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1. The seller actually receives consideration from a 3rd party, other than the
purchaser, and the consideration is directly related to a pl;ice reduction or discount
on a sale.

2. The seller is obliged to pass the price reduction or discount to the purchaser.

3. The amount of the consideration that is attributable to the sale is a fixed
amount and fhe seller is able to determine that amount at the time of the sale to the
purchaser.

4. The purchaser presents a coupon, certificate, or other documentation to the
seller to cléim the price reduction or discount, if the coupon, certificate, or other
documentation is authorized, di'stiributed,. or granted by the 3fd party with the
understanding that the 3rd party will reimburse the seller for the amount of the price
reduction or discount.

5. The purchaser identifies himself or herself to the seller as a member of a
group or organization that may claim the price reduction or discount.

6. The seller provides an invbice to the purchaser, or the purchaser presents a
coupon, certificate, or other documentation to the seller, that idéntifies the price
reduction or discounf as a 3rd-party price reduction or discount. |

SECTION 65. 77.51 (12p) of ﬁhe sbtatutes is created to read:

77.51 (12p) “Purchaser” means a person to whom a sale of tangible personal
propérty is made or to whom a service is furnished.
| SECTION 66. 77.51 (13) (a) of the statutes is amended to read:

77.51 (13) (a) Every seller who makes any sale, regardless of whether the sale
is mercantile in nature, of tangible personal property, specified digital goods, or
additional digital goods, or a service specified under s. 77.52 (2) (a).

SEcTION 67. 77.51 (13) (b) of the statutes is amended to read:
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77.51 (13) (b) Every person engaged in the business of making sales of tangible
personal property, specified digital goods, or additional digital goods for storage, ese
or consumption or in the business of making sales at auction of tangible personal
property, specified digital goods, or additional digital goods owned by the person or
others for storage, use or other consumption.

SECTION 68. 77.51 (13) (c) of the statutes is amended to read:

77.51 (13) (¢) When the department determines that it is necessary for the
efficient administration of this subchapter to regard any selespersons,
representatives, peddlers or canvassers as the agents of the dealers, distributors,
supervisors or employers under whom they operate or from whom they obtain the
tangible personal properfy, specified digital goods, or additional digital goods sold by
them, irrespective of whether they are making the sales on their own behalf or on

behalf of such dealers, distributors, supervisors or employers, the department may

- so regard them and may regard the dealers, distributors, supervisors or employers

as retailers for purposes of this subchapter.» _

SECTION 69. 77.51 (13) (d) of the statutes is amended to read:

77.51 (13) (d) Every Wholeealer to the extent that the wholesaler sells tangible
personal property, specified digital goods, or additional digital goods to a person
other than a seller as defined in sub. (17) provided such wholesaler is not expressly
exempt from the sales tax on such sale or from collecting the use tex on such sale.

SECTION 70. 77.51 (18) (e) of the statutes is amended to read:

77.51 (13) (e) A person selling tangible personal property, specified digital
goods, or additional digital goods to a service provider who transfers the property in
conjunction with the selling, performing or furnishing of any service and the

property is or goods are incidental to the service, unless the service provider is



e V- N\

10
11
. 12
13
14
15
16
17
18
19
20
21
22
23
24

25

LRB-0728/3
JK:Imk:rs

SECTION 70

2007 - 2008 Legislature - 29 -

selling, performing or furnishing services under s. 77.52 (2) (a) 7., 10., 11. and 20.
This subsection does not apply to sub. (2).

SECTION 71. 77.51 (13) (f) of the statutes is amended to read:

77.51 (13) (f) A service provider who transfers tangible personal property,
specified digital goods, or additional digital goods in conjunction with but not
incideni:al to the selling, performing or furnishing of any service and a service
provider selling, performing or furnishing services under s. 77.52 (2) (a) 7., 10., 11.
and 20. This subseétion does not apply to sub. (2).

SEcTION 72. 77.51 (13) (k) of the statutes is ameﬁded to read:

77.51 (13) (k) As respects a lease, any person deriving rentals from a lease of
tangible personal property, specified digital goods, or additional digital goods
situated in this state.

SECTION 73. 77.51 (13) (m) of the statutes is amended to read: ‘

77.51 (13) (m) A person selling tangible personal property, specified digjtal
goods, or additional_ digital goods to a veterinarian to be used or furnished by the
veterinarian in the performance of services in some manner related to domestic
animals, including pets or poultry.

SECTION 74. 77.51 (13) (n) of the statutes is amended to read:

77.51 (13) (n) A person selling household furnituré, furnishings, equipment,
appliances or other items of tangible personal property, specified digjvtal goods, or
additional digjtal goods to a landlord for use by tenants in leased or rented living
quarters. | |

SECTION 75. 77.51 (13) (o) of the statutes is amended to read:

77.51 (13) (0) A person selling medicine drugs for animals to a veterinarian.

As used in this paragraph, “animal” includes livestock, pets and poultry.
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SECTION 76. 77.51 (13g) (intro.) of the statutes is amended to read:

77.51 (13g) (intro.) Except as provided in sub. (13h), “retailer engaged in

business in this state”, ; for purposes of
the use tax, means any of the following: |

SECTION 77. 77.51 (13g) (c) of the statutes is created to read:

77.51 (13g) (c) Any retailer selling tangible personal property or taxable
services for storage, use, or other consumption in this state, unless otherwise limited
by federal law. |

SEcTION 78. 77.51 (13r) of the statutes is amended to read:

7 7‘.51 (13r) Any person purchasing from a retailer as defined in sub. (13) shall
be deemed the consumer of the tangible personal property, specified digital goods,
additional digital goodé, or services purchased.

SECTION 79. 77.51 (13rm) of the statutes is created to read:

77.51 (13rm) “Retail sale” or “sale at retail” means any sale, lease, or rental
for any purpose other than resale, sublease, or subrent.

SEcCTION 80. 77.51 (13rn) of the statutes is created to read:

. 77.51 (13rn) “Ringtones” means digitized sound files that are downloaded onto
a device and that may used to alert g/customer with regard to a communication.
“Ringtones” includes MP3 or musical tones, polyphonic tones, and synthetic music
mobile applicaition format tones, but does not include ring-back tones.

SEcTION 81. 77.51 (14) (intro.) of the statutes is amended to read:
77.51 (14) (intro.) “Sale”,—“salerleas&eﬁental%etaﬂsale”,—“saleﬁairpetaﬂ%e%

| eguivalent termsinclude includes any ene-or-all of the following: the transfer of the

ownership of, title to, possession of, or enjoyment of tangible personal property,

specified digital goods, additional digital goods, or services for use or consumption
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but not for resale as tangible personal property, specified digital ‘goods, additional
digital goods, or services and includes:

SECTION 82. 77.51 (14) (a) of the statutes is amended to read:

77.51 (14) (a) Any sale at an auction in respect to tangible personal property,
specified digital goods, or additional digital »goods which is sold to a successful bidder:
The proeceedsfrom, except the sale of property or goods sold at auction which is bid
in by the seller and on which title does not pass to a new purchaser shall be-deducted

SECTION 83. 77.51(14) (b) of the statutes is amended to read:

77.51 (14) (b) The furnishing or distributing of tangible personal property,
specified digital goods, additional digital goods, or taxable services for a
consideration by social clubs and fraternal organizations to their members or others.

SECTION 84. 77.51 (14) (c) of the statutes is amended to read:

77.51 (14) (c) A transaction whereby the possession of tangible personal
property is, specified digital géods, or additional digital goods are transferred but the
seller retains the title as security for the payment of the price.

SEcTION 85. 77.51 (14) (d) of the statutes is repealed.

SECTION 86. 77.51 (14) (g) of the statutes is renumbered 77.51 (15a) (b) 4.

SECTION 87. 77.51 (14) (h) of the statutes is amended to read:

77.51(14) (h) A transfer for a consideration of the title or possession of tangible
personal property, specified digital goods, or additional digital goods which has have
been produced,‘ fabricated, or printed to the special order of the customer or of any
publication. |

- SECTION 88. 77.51 (14) (i) of the statutes is repealed.

SECTION 89. 77.51 (14) (j) of the statutes is amended to read:
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77.51 (14) (§) The granting of possession of tangible persbnal property, specified

digital goods, or additional digital goods by a lessor to a lessee, or to another person

at the direction of the lessee. Such a transaction is deemed a continuing sale in this

SECTION 90. 77.51 (14) (k) of the statutes is repealed.

SecTION 91. 77.51 (14) (L) of the statutes is repealed.

SECTION 92. 77.51 (14g) (a) of the statutes is amended to read:

77.51 (14g) (a) The transfer of property, specified digital goods, or additional
digital goods to a corporation upon its organization solely in consideration for the
issuance of its stock;

SECTION 93. 77.51 (14g) (b) of the statutes is amended to read:

77.51 (14g) (b) The contribution of property, specified digital goods, or
additional digital goods to a newly formed partnership soleiy‘in consideration for a
partnership interest therein; 7

| SECTION 94. 77.51 (14g) (bni) of the statutes is amended to read:

77.51 (14g) (bm) The contribution of property, specified digital goods, or
additional digital goods to a limited liability company upon its organization solely in
consideration for a membership interest;

SECTION 95. 77.51 (14g) (c) of the statutes is amended to read:

77.51 (14g) (c) The transfer of property, specified digital goods, or additional
digital goods to a corporation, solely in consideration for the issuance of its stock,
pursuant to a merger or consolidation;

SECTION 96. 77.51 (14g) (cm) of the statutes is amended to read:
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SECTION 96

77.51 (14g) (cm) The transfer of property, specified digital goods, or additional
digital goods to a limited liability company, solely in considerétion for a membership
interest, pursuant to a merger;

SECTION 97. 77.51 (14g) (d) of the statutes is amended to read:

77.51 (14g) (d) The distribution of property, specified digital goods, or
additional digital goods by a corporation to its stockholders as a dividend or in whole
or partial liquidation;

SECTION 98. 77.51 (14g) (e) of the statutes is amended to read:

77.51 ’(1.4g“) (e) The distribution of property, specified digital goods, or
additional digital goods by a partnership to its partners in whole or partial
liqﬁidation;

SECTION 99. 77.51 (14g) (em) of the statutes is amended to read:

77.51 (14g) (em) The distribution of property, specified digital goods, or
additional digital goods by a limited liability company to its members in whole or
partial liquidation; | . |

SECTiON 100. 77.51 (14g) (D) of the statutes is amended to read:

77.51 (14g) (f) Repossession of property, épecified digital goods, or additional

digital goods by the seller from the purchaser when the only consideration is

cancellation of thé purchaser’s obligation to pay the remaining balance of the
purchase price;
SECTION 101. 77.51 (14g) (g) of the statutes is amended to read: |
77.51 (14g) (g) The transfer of property, specified digital goods, or additional
digital goods in a reorganization as defined in section 368 of the internal revenue
code in which no gain or loss is recognized for franchise or income tax purposes; or

SEcTION 102. 77.51 (14g) (h) of the statutes is amended to read:
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SECTION 102

77.51 (14g) (h) Any transfer of all or substantially all the property, specified
digital goods, or additional digital goods held or used by a person in the course of an
éctivity requiring the holding of a seller’s permit, if after the transfer the real or
ultimate ownership of the property or goods is substantially similar to that which
existed before the transfer. For_ the purposes of this section, stockholders,
bondholders, partners, members or other persons holding an iﬁterest in a
corporation or other entity are regarded as having the real or ultimate ownership of
the property or goods of the corporation or other entity. In this paragTaph,
“substantially similar” means 80% or more of ownership;

SECTION 103. 77.51 (14r) of the statutes is repealed.

SECTION 104. 77.51 (15) of the statutes is repealed.

SEcTION 105. 77.51 (15a) of the statutes is created to read:

77.51 (15a) (a) “Sales, lease, or rental for resale, sublease, or subrent” includes
transfers of tangible personal property, specified digital goods, or additional digital
goods to a service provider that the service provider transfers in conjunction with but
not incidental to the selling, performing, or furnishing of any service, and transfers
of tangible personal property, specified digital goods, or additional digital goods to
a service provider that the service provider physically transfers in conjunction with
the selling, performing, or furnishing services under s. 77.52 (2) (a) 7., 10., 11., or 20.
This parégraph does not apply to sub. (2).

(b) “Sales, lease, or rental for resale, sublease, or subrent” does not include any
of the following:

1. The sale of building materials, supplies, and equipment to owners,

contractors, subcontractors, or builders for use in real property construction
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SECTION 105

activities or the alteration, repair, or improvement of real property, regardless of the
quantity of such materials, supplies, and equipment sold.

2. Any sale of tangible personal property, specified digital goods, or additional
digital goods to a purchaser even fhough such property or goods may be used or
consumed by some other person to whom such purchasef transfers the tangible
personal propel;ty or goods Without' valuable consideration, such as gifts, and
advertising specialties distributed gratis apart from the sale of other tangible
personal property, specified digital goods., additional digital goods, or service. s~

3. Transfers of tangible personal property, specified digital goods/additional
digital goods to a service provider that the service provider transfers in conjunction
with the selling, Aperforming, or furnishing of any service, if the tangible personal
property, specified digital goods, or additional digital goods are incidental to the
service, unless the service provider is selling, performing, or furnishing services
under s. 77.52 (2) (a) 7., 10., 11., or 20.

SECTION 106. 77.51 (15b) of the statutes is created to read:

77.51 (15b) (é) “Sales price” means the total amount of consideration, including
cash, credit, property, and services, for which tangible personal property, specified
digital goods, additional digital goods, or services.are sold, leased, or rented, valued
in money, whether received in money or otherwise, without any deduction for the
following:

1. The seller’s cost of the property, specified digital goods, or additional digital
goods sold.

2. The cost of materials used, labor or service cost, interest, losses, all costs of
transportation to the seller, all taxes imposed on the seller, and any other expense

of the seller.
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3. Charges by the seller for any services necessary to complete a sale, not
including delivery and installation charges.

4. a. Delivery charges, except as provided in par. (b) 4.

b. If a shipment includes property that is subject to tax under this subchapter
and property that is not subject to tax under this subchapter, the amount of the
‘delivery charge allocated to the properfy that is subject to tax under this subchapter
based on the total sales price of the property that is subject to tax under this
subchapter as compared to the total sales price of all the property or on the total
Weight of the property that is subject to tax under this subchapter as compared to the

total weight of all the property.

5. Installation charges.

add1t10nal dlgltal oods if the exempt t ngible personal property, Spe(n 1ed /d1g1tal
goods or addltlonr:%l digital goods are so{ld as a bundled tr?nsacmon tha};,fincludes

k\axa}ole tangible peng?onal pf(o/perty, spemﬁed dlgltal goods, or%addltlonal dlgltal goods

\;& e, S
and sold by the seller as a single product or piece of merchandise. / '

-

(b) “Saleo price” does not include:

1. Discounts, including cash, terms, or coupons, that are not reimbursed by a
3rd party, except as provided in par. (c); that are allowed by a seller; and that are
tal;en by a purchaser on a sale.

2. Interest, financing, and carrying cha;“ges from credit that is extended on a

sale of tangible personal property, specified digital goods, additional digital goods,

- or services, if the amount of the interest, financing, or carrying charges is separately

stated on the invoice, bill of sale, or similar document that the seller gives to the

purchaser.
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3. Any taxes legally imposed directly on the purchaser that are separately
stated on the invoice, bill of sale, or similar document that the seller gives to the
purchaser.

4. Delivery charges for direct mail.

5. In all transactions in which an article of tangible personal property is traded
toward the puréhase of an article of greater value, the amount of the séles price that

represents the amount allowed for the article traded, except that this subdivision

 does not apply to any transaction to which subd. 7. or 8. applies.

6. If a person who purchases a motor vehicle presents a statement issued under
s.218.0171 (2) (cq) to the seller at the time of purchase, and the person presents the
statement to the seller within 60 days from the date of receiving a refund under s.
218.0171 (2) (b) 2. b., the trade-in amount specified in the statement isvsued under
s.218.0171 (2) (cq), but not to exceed the sales price from the sale of the motor vehicle.
This subdivision applies only to the first motor vehicle purchased by a person after
receiving a refund under s. 218.0171 (2) (B) 2. b.

7. Thirty-five percent of tlil‘e sales price, excluding trade-ins, of a new mobile
home, as defined in s. 340.01 (29), that is a primary housing unit or of a new mobile
home, as defined in s. 340.01 (29), that is transported in 2 unattached sectioné if the
total size of the combined sections, not including additions and attachments, is at
least 984 square feet measured when the sections are ready for transport. This
subdivision does not apply to a lease or rental.

8. At the retailer’s option; except that after the retailer chooses an option the
retailer may not use the other option for other sales without the department’s written
approval; either 35 percent of the sales price of a manufactured building, as defined

in s. 101.71 (6), or an amount equal to the sales p_ﬁce of the manufactured building
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SECTION 106
minus the cost of materials that become an ingredient or component part of the
building. |

(¢) “Sales price” inciudes consideration received by the seller from a 3rd'party,
if:

1. The seller actually receives consideration from a 3rd party, other than the
purchaser, and the consideration is directly related to a price reduction or discount
on a sale.

2. The seller is obliged to pass the price reduction or discount to the purchaser.

3. The amount of fhe consideration that is attributable to the sale is a fixed
amount and the seller is able to determine that amount at the time of the sale to fhe
purchaser.

4. Any of the following zﬂso applies: .

a. The purchaser presents a coupon, certificate, or other documentation to the
seller to claim the price reduction or discount, if the coupon, certificate, or other
documen‘cation is authorized, distributed, or granted by the 3rd party with the
understanding that the 3rd party will reimburse the seller for the amount of the price
reduction or discount.

b. The purchaser identifies himself or herself to the seller as a member of a
group or organization that may claim the price reduction or -discount.

c. The seller provides an invoipe to the purchaser, or the purchaser présents a
coupon, certificate, or other documentation to the séller, that identifies the price
reduction or discount‘as a 3rd-party price reduction or discount. |

SECTION 107. 77.51 (17) of the statutes is amended to read:

77.51 (17) “Seller” includes every person selling, leasing, or renting tangible

personal property, specified digital goods, or additional digital goods or selling,
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- performing, or furnishing services of a kind the grossreceipts sales price from the

sale, lease, rental, performance, or furnishing of which are is required to be included
in the measure of the sales tax.

SECTION 108. 77.51 (17m) of the statutes is repealed and recreated to read:

77.51 (17m) “Service address” means any of the following:

(a) The location of the telecommunications equipment to which a customer’s
telecommunications service is charged and from which the telecommunications
service originates or terminates, regardless of where the telecommunications service
is billed or paid.

(b) If ‘the location described under par. (a) is not known by the seller who sells |
the telecommunications service, the location where the signal of the
telecommunications service originates, as identified by the seller’s
telecommunications system or, if the signal is not transmitted by the seller’s
telecommunications system, by information that the sgller received from the seller’s
service provider.

(¢) If the locations described under pars. (a) and (b) are not known by the seller

who sells the telecommunications service, the customer’s place of primary use.

SECTION 109. 77.51 (17w) of the statutes is created to read:

77.51 (17w) “Soft drink” means a beverage that contains less than 0.5 percent
of alcohol and that contains natural or artificial sweeteners. V“Soft drink” does not
include a beverage that contains milk or milk products; soy, rice, or similar milk
substitutes; or more than 50 percent vegetable or fruit juice by volume.

SECTION 110. 77.51 (17x) of the statutes is created to read:

77.51 (17x) “Specifiéd digital goods” means digital audio works, digital

audiovisual works, and digital books.. For purposes of this subchapter, the sale of or
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the storage, use, or other consﬁmption of a digital code is treated the same as the salle
of or the stbrage, use, or other consumption of any specified digital goodé for which
the digital code relates.

SECTION 111. 77.51 (18) of the statutes is amended to read:

77.51 (18) “Storage” includes any keeping or retention in this state of tangible
personal property, specified digital goods, or additional digital goodé purchased from
a retailer fbr any purpose except sale in the regular course of business.

SECTION 112. 77.51 (20) of the statutes is amended to read:

77.51 (20) “Tangible personal property” means alltangible personal property
of every kind and deseription that can be seen, weighed, measured, felt, or touched,
or that is in any other manner perceptible to the senses, .and includes electricity,
natural gas, steam and, water, and alseleased property-affixed-torealtyifthelessor

SECTION 113. 77.51 (21) of the statutes is afnended to read:

77.51 (21) “Taxpayer” means the person who is réquired to pay, collect, or
account for or who is otherwise directly interested in the taxes imposed by this
subchapter, including a certified service provider.

SECTION 114. 77.51 (21m) of the statutes is amended to read:

77.51 (21m) “Telecommunications Internet access services” means sending

messages and information transmitted through the use of local, toll and wide-area
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telephone service; channel services; telegraph services; teletypewriter; computer
exchange services; cellular mobile telecommunications service; specialized mobile
radio; stationary two-way radio; paging service; or any other form of mobile and

portable one-way or two-way communications; or any other transmission of

- messages or information by electronic or similar means between or among points by

wire, cable, fiber optics, laser, microwave, radio, satellite or similar facilities.

SECTION 115. 77.51 (21n) of the statutes is created to read:

77.51(21n) “Telecommunications services” inéans electronically transmitting,
conveying, or routing voice, data, audio, video, or other informatidn or signals to a
point or between or among points. “Telecommunications services” includes the
transmission, conveyance, or routing of such information or signals in which
computer processing applications are used to act on the content’s form, code, or
protocol for transmission, conveyance, or routing purposes, regardléss of whether
the service is referred to as a voice over Internet protocol service or classified by the
federal communications commission as an enhanced or value-added service.
“Telecommunications services” does not include ahy of the following:

(a) Data processing and information services that allow data to be generated,
acquired, stored, processed, or retrieved and delivered to a purchaser by an electronic
transmission, if the purchaser’s primary purpose for the underlying transaction is
the processéd data.

(b) Installing or maintaining wiring or equipment on a customer’s premises.

(¢) Tangible personal property.

(d) Advertising, including directory advertising.
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(e) Billing and collection services provided to 3rd parties.

(f) Telecommunications internét access service.

(g) Radio and television audio and video programming services, regardless of
the medium in which the services are pi“ovided, including cable service, as defined
in 47 USC 522 (6), audio and video progfamming services delivered by commercial
mobile radio service providers, as defined in 47 CFR 20.3, and the transmitting,
conveying, or routing of such services by the programming service provider.

(h) Ancillary services.

(i) Digital products delivered electronically, including software, music, video,
reading materials, or ring tones. | |

SEcCTION 116. 77.51 (2 lp)vof the statutes is created to read:

77.51 (21p) “Tobacco” means cigarettes, cigars, chewing tobacco, pipe tobacco,
and any other item that contains tobacco.

SECTION 117. 77.51 (21s) of the statutes is created to read: ' 7{}1 >

77.561 (21s) “Transferred electronically” means accessed or obtained b}//{a,
purchaser by means other than tangible storage media.

' SEcTION 118. 77.51 (22) (a) of the statutes is amended to read:

77.51 (22) (a) “Use” includes the exercise of any right or power ov‘er tangible
personal property, specified digjtal goods, additional digital goods, or taxable
services incident to the ownership, possession or enjoyment of the property, goods,
or services, or the results produced by the services, including installation or
affixation to real property and including the possession of, or the exercise of any right
or power over tangible personal property, specified digital goods, or additional digital

goods by a lessee under a lease, except that “use” does not include the activities under

sub. (18).
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SEcCTION 119. 77.51 (22) (b) of the statutes is amended to read:

77.51 (22) (b) In this subsection “enjoyment” includes a purchaser’s right to

direct the disposition of property, specified digital goods, or additional digital goods,

- whether or not the purchaser has possession of the property or goods. “Enjoyment”

also includes, but is not limited to, having ship}ped into this state by an out-of-state
supplier printed material which is designed to promote the sale of property, specified
digital goods, additional digital goods, or services, or which is otherwise related to
the business activities, of the purchaser of the printed material or printing service.
SECTION 120. 77.51 (22) (bm) of the statutes is created to read:
77.51 (22) (bm) In this subsection, “exercise of any right or power over tangible

personal property, specified digital goods, additional digital goods, or taxable

- services” includes distributing, selecting recipients, determining mailing schedules,

or otherwise directing the distribution, dissemination, or disposal of tangible
personal property, specified digital goods, additional digital goods, or taxable
services, regardless of Whethe‘r the purchaser of such prob'erty or goods or services
owns or phySically possésses, in this state, the property, goods, or services.

SECTION 121. 77.51 (24) of the statutes is created to read:

77.51 (24) “Value-added non-voice data service” means a service in which
computer processing applications are used to act on the form, content, code, or
protocol of the data provided by the service and are used primarily for a purpose other
than for transmitting, conveying, or routing data.

SECTION 122. 77.51 (25) of the statutes is created to read:

77.51 (25) “Vertical service” means anvancillary service that is provided with

one or more telecommunications services and allows customers to identify callers



[ - B W

10
11

12

13
14
15
16

17~

18
19
20
21
22

23

24

25

2007 - 2008 Legislature - 44 - LRB-0728/3
JK:Imk:rs

SECTION 122
and to manage multiple calls and call connections, including conference bridging
services.

SECTION 123. 77.51 (26) of the statutes is created to read:

77.51 (26) “Voice mail service” means an ancillary service that allows a
customer to store, send, or receive recorded messages, not including any vertical
service that the customer must have to use the voice mail service.

- SECTION 124. 77.52 (1) of the statutes is renumbered 77.52 (1) (a) and amended
to read:

77.52 (1) (a) For the privilege of selling, licensing, leasing or renting tangible
personal property, including accessories, componenfs, attachments, parts, supplies
and materials, at retail a tax is imposed upon all retailers at the rate of 5% of the
gross-receipts salés pribe from the sale, license, lease or rental of‘ tangible personal

property, including accessories, components, attachments, parts, supplies and

- materials, sold, leased or rented at retail in this state, as determined under s. 77.522.

SECTION 125. 77.52 (1) (b) of the statutes is created tb read:

77.52 (1) (b) For the privilege of selling at retail coins and stamps of the United
States that are sold or traded as collectors’ items above their face value, a tax is
ilhposed on all retailers at the rate of 5 percent of the sales price from the sale of such
coins and stamps.

SEcTION 126. 77.52 (1) (c) of the statutes is created to read:

77.52 (1) (c) For the privilege of leasing property that is affixed to real property,
ataxisimposed on all retailers at the rate of 5 percent of the sales price from the lease
of such property, if the lessor has the right to remove the leased property upon breach

or termination of the lease agreement, unless the lessor of the leased property is also

. the lessor of the real property to which the leased property is affixed.
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SEcTION 127. 77.52 (1) (d) of the statutes is created to read:

77.52 (1) (d) For the privilege of selling, licensing, leasing, or renting specified
digital goods or additional digital goods at retail, regardless of whether the
purchaser has the right to permanently use such goods or whether the purchaser’s
right to access or retain such goods is not permanent, at retail a tax is imposed upon
all retailers at the rate of 5 pércent of the sales price from the sale, license, lease or
rental of such goods.

SECTION 128. 77.52 (2) (intro.) of the statutes is amended to read:

77.52(2) (intro.) For the privilege of selling, licensing, performing or furnishing
the services described under par. (a) at retail in this state, as determined under s.
77.522, to consumers or users, a tax is imposed upon all persons selliﬁg, liéensing,
performing or furnishing the services at the rate of 5% of the g%essxceee}pts sales price

from the sale, license, performance or furnishing of the services.

/gﬁ}gFONﬂl29 77.52 (2) (a) 5. a. of the statutes is renumbered 77.52 (2) (a) 5K@ndﬂ\
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SECTION 130. 77.52 (2) (a) 5. b. of the statutes is repealed.

4 ‘((ﬁ’mg SEcTION 131. 77.52 (2) (a) 5m. of the statutes is amended to read:
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installed or applied, will constitute an addition or capital improvement of real

7752 (2) (a) bm. The sale of services that consist of recording
telecommunications messages and transmitting them to the purchaser of the service
or at that purchaser’s direction, but not including these services }ﬁ%heyaﬂ-}me%ely
an that are taxable under subd. 5. or services that are incidental, as defined in s.

77.51 (5), element-of to another service that is not taxable under this subchapter and

sold to that the purchaser of the incidental service &Hd—}s—net—taxable—uﬂder—th}s

sinsl gL
ot

SECTION 132. 77.52 (2) (a) 10. of the statutes is amended to read:

- 77.52 (2) (a) 10. Except for services provided by veterinarians and except for

installing or applying tangible personal property that, subject to par. (ag), when

property, the repair, service, alteration, fitting, cleaning, painting, coating, towing,
inspection, and maintenance of all items of tangible personal property/unless, at the

time of that the repair, service, alteration, fitting, cleaning, painting, coating,

'towing, inspection, or maintenance, a sale in this state of the type of property

repaired, serviced, altered, fitted, cleaned, painted, coated, towéd, inspected, or
maintained would have been exempt to the customer from sales taxation under this
subchapter, other than the exempt sale of a motor vehicle or truck body to a |

nonresident under s. 77.54 (5) (a) and other than nontaxable sales under s. 77451

(4r) juvenile 77.522 or unless the repair, service, alteration, fitting, cleaning,

painting, coating, towing, inspection, or maintenance is provided under a contract
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that is subject to tax under subd. 13m. The tax imposed under this subsection applies

to the repair, service, alteration, fitting, cleaning, painting, coating, towing, A
inspection, or maintenance of items listed in par. (ag), regardless of whether the
installation or application of tangible personal property(él;;e;(“ih;z;;l;;ns is an
.addition to or a capital improvement of real property, except that the tax imposed
under this subsection does not apply to the original installation or the complete
replacement of an item listed in par. (ag), if that the instéllation or replacement is
a real property construction activity under s. 77.51 (2).

SECTION 133. 77.52 (2) (a) 13m. of the statutes is created to read:

7752 (2) (a) 13m. The sale of contracts, including service contracts,

maintenance agreements, and warranties, that provide, in whole or in part, for the

future performance of or payment for the repair, service, alteration, fitting, cleaning,

painting, coating, towing, inspection, or maintenance of tangible personal property,

unless the sale, lease, or rental in this state of the property to which the contract

relates is or was exempt, to the purchaser of the contract, from taxation under this

~ subchapter.

SECTION 134. 77.52 (3m) of the statutes is repealed.

SEcTION 135. 77.52 (3n) of the statutes is repealed.

SECTION 136. 77.52 (4) of the statutes is amended to read:

77.52 (4) It is unlawful for any retailer to advertise or hold out or state to the
public or to any customer, directly or indireétly, that the tax or any part thereof will
be assumed or absorbed by the retailer or that it will not be added to the selling price
of the property, specified digital goods, or additional digital goods sold or that if added
it, or any pért thereof, will be refunded. Any person who violates this subsection is

guilty of a misdemeanor.
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SECTION 137
SECTION 137. 77.52 (6) of the statutes is repealed.
SECTION 138. 77.52 (7) of the statutes is amended to read:
77.52 (7) Every person desiring to operate as a seller within this state who
holds a valid certificate under s. 73.03 (50) shall file with the department an
application for a permit for each place of operations. Every application for a permit

shall be made upon a form prescribed by the department and shall set forth the name

under which the applicant intends to operate, the location of the applicant’s place of

operations, and the other information that the department requires. The Except as

provided in sub. (7b), the application shall be signed by the owner if a sole proprietér;
in the case of sellers other than sole proprietors, the application shall be signed by
the person authorized to act on behalf of such sellers. A nonprofit organization that
has gross receipts a sales price taxable under s. 77.54 (7m) shall obtain a seller’s

permit and pay taxes under this subchapter on all taxable gross reeeipts sales prices

. received after it is required to obtain that permit. If that organization becomes

eligible later for the exemption under s. 77.54 (7m) except for its possession of a
seller’s permit, it may surrender that permit.

SECTION 139. 77.52 (7b) of the statutes is created to read:

77.52 (7b) Any person who may register under sub. (7) may designate an agent,
as defined in s. 77.524 (1) (ag), to register with the department under sub. (7), in the
manner prescribed by the department.

SECTION 140. 77.52 (12) of the statutes is amended to read:

77.52 (12) A person who operates as a seller in this state without a permit or .
after a permit has been suspended or revoked or has expired, unless the person has
a temporary permit under sub. (11), and each officer of any corporation, partnership

member, limited liability company member, or other person authorized to act on
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behalf of a seller who so operates, is guilty of a misdemeanor. Permits shall be held

only by persons actively operating as sellers of tangible personal property, specified

digital goods, additional digital goods, or taxable services. Any person not so

- operating shall forthwith surrender that person’s permit to the department for

cancellation. The dep.artment may revoke the permit of a person found not to be
actively operating as a seller of tangible personal property, specified digital goods,
additional digital goods, or taxable services.

SECTION 141. 77.52 (13) of the statutes is amended to read:

77.52 (13) For the purpose of the proper administration of this section and to
prevent evasion of the sales tax it shall be presumed that all receipts are subject to
the tax until the contrary is established. The burden of proving that a sale of tangible

personal property, specified digital goods, additional digital goods, or services is not

a taxable sale at retail is upon the person who makes the sale unless that person

takes from the purchaser —a— an_electronic or a paper certificate, in a manner

prescribed by the department, to the effect that the propertyﬁigital good or service

is purchased for resale or is otherwise exempt;, except that no certificate is required

the sale of 'tangjble
W W - H
personal propertylthat fle/exempt under s. 77.54 (7), (7m), (8), (10), (11), (14), (14b),
P [ —

e

(15), (A7), (20m), (21), (22b), (30), (31), (32), (35), (36), (37), (42), (44), (45), and (46),

except as provided in s. _77.54 (30) (e) and ().
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SECTION 142

SECTION. 142. 77.52 (14) (a) (intro.) and 1. and (b) of the statutes are

consolidated, renumbered 77.52 (14) (a) and amended to read:

77.52 (14) (a) The certificate referred to in sub. (13) relieves the seller from the

burden of proof only if &nyeﬁheieﬂew}g&s%e—iﬂhegeﬁ}ﬁeateﬁ%akem&geed
faith the seller obtaing a fully completed exemption certificate, or the information

required to prove the exemption, from a persen-whois-engaged-asaselleroftangible

(9 and whos-at-the time of purchasing purchaser no later than 90 days after the date
of the sale of the tangible personal property, splecified digital goods, additional digital

goods, or services, int

will-be-used for-some-other purpese—(b) except as provided in par. (am). The

certificate under sub. (13) shall not relieve the seller of the burden of proofiif the seller
fraudulently fails to collect sales tax, solicits the purchaser to claim én unlawful
exemption, accepts an exemption certificate from a purchaser who claims to be an
entity that is not subject to the taxes imposed under this subchapter, if the sﬁbject
of the transaction sought to be covered by the exemption certificate is received by the
purchaser at a location operated by the seller in this state and the exemption

certificate clearly and affirmatively indicates that the claimed exemption is not

available in this state. The certificate referred to in sub. (13) shall be-signed-by-and
bearthenameandaddressof provide information that identifies the purchaser; and

shall indicate the genera

by the purchaser-and the basis for the claimed exemption and a paper certificate

shall be signed by the purchaser. The certificate shall be in such form as the

department prescribes by rule.
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SECTION 143

SECTION 143. 77.52 (14) (a) 2 of the statutes is repealed.

SECTION 144. 77.52 (14) (am) of the statutes is created to read:

77.52 (14) (am) If the seller has ﬁot obtained a fully completed exemption
¢ertificate or the information required to prove the exemptién, as provided in par. (a),
the seller may, no later than 120 days after the department requests that the seller
substantiate the exemption, either provide pfoof of the exemption to the department
by other means or obtain, in good faith, a fully completed exemption certificate from
the purchaser.

SECTION 145. 77.52 (15) of the statutes is amended to read:

77.52 (15) If a purchaser who gives-a—resalecertificate purchases tangible

personal property, specified digital goods, additional digital goods, or taxable

services without payving a sales tax or use tax on such purchase because such

property, goods, or services were for resale makes any use of the property, goods, or
services other than retention, demonstration or display while holding it the property,
groods, or services for sale, lease or rental in the regular course of the purchaser’s
operations, the use shall be taxable to the purchaser unders. 77.53 as of the time that

the property is, goods, or services are first used by the purchaéer, and the sales

purchase price of the property, goods, or services to the purchaser shall be the

measure of the tax. Only-w

SECTION 146. 77.52 (16) of the statutes is amended to read:

77.52 (16) Any person who gives a resale certificate for property, specified

. e

digital goods, additional digital goods, or services which that person knows at the
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1 time of purchase is not to be resold by that persoh in the regular course of that
2 person’s operations as a seller for the purpose of évading payment to the seller of the
amount of the tax applicable to the transaction is guilty of a misdemeanor. Any
person certifying to the seller that the sale-of property, specified digital goods,
additional digital goods, or taxable service is exempt, knowing at the time of
purchase that it is not exempt, for the purpose of evading payment to the seller of the
amount of the tax applicable to the transaction, is guilty of a misdemeanor.

SECTION 147. 77.52 (19) of the statutes is amended to read:

© O 9 & ;s W

77.52 (19) The department shall by rule provide for the efficient collection of

10 the taxes imposed by this subchapter on sales of property, specified digital goods,

11 additional digital goods, or services by persons not regularly engaged in selling at
12 | retail in this state or not having a permanent place of busihess, but who are
13 temporarily engaged in selling from trucks, portable roadside stands, concessions at
14 fairs and carnivals, and the like. The department may authorize such persons to sell

15 property, specified digital goods, or additional digital goods or sell, perform, or

16 furnish services on a permit or nonpermit basis as the department by rule prescribes

nd failure of any person to comply with such rules constitutes a misdemeanor.

T
‘N “ 1| SEcTION 148. 77.522 of the statutes is created to read:

19\53 " 77.522 Sourcing. (1) GENERAL. (a) In this section:

20 : 1. “Direct mail form” means a form for direct mail prescribed by the
21 department.

22 2. “Receive” means taking possession of tangible personal property; making
23 first use of services; or taking possession or making first use of digital goods,
24 whichever comes first. “Recei\}e” does not include a shipping company taking

25 possession of tangible personal property on a purchaser’s behalf.
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3. “Transportation equipment” means any of the follqwing:

a. Locomotives and railcars that are used to carry persons or property in
interstate commerce.

b. Trucks and truck tractors that have a gross vehicle weight rating of 10,001
pounds or greater, trailers, semitrailers, and passenger buses, if such vehicles are
registered under the international registration plan and operated under the
authority of a carrier that is authorized by the federal government to carry persons
or property in interstate commerce.

c. Aircraft that is operated by air carriers that are authorized by the federai
government or a foreign authority to carry persons or property in interstate or
foreign commer(;e. :

d. Containers that are designed for use on the vehicles described in subd. 4. a.
to c. and component parts attached to or secured on such vehicles.

| (b) Except as provided in par. (c) and subs. (2), (3), and (4), the location of a sale
is determined as follows:

1. If a purchaser receives the product at a seller’s business location, the sale
occurs at that business location.

2. If apurchaser does not receive the product at a seller’s business location, the
sale occurs at the location where the purchaser, or the purchaser’s designated donee,
receives the product, including fhe location indicated by the instructions known to
the seller for delivery to the purchaser or the purchaser’s designated donee.

3. Ifthe location of a sale of a product cannot be determined under subds. 1. and
2., the sale occurs at the purchaser’s address as indicated by the seller’s business
records, if the records are maintained in the ordinary course of the seller’s business

and if using that address to establish the location of a sale is not in bad faith.

e
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SECTION 148

4. If the location of a sale of a producf cannot be determined under subds. 1. to
3., the sale occurs at the purchaser’s address as obtained during the consummatibn
of the sale, including the address indicated on the purchaser’s payment instrument,
if no other address is available and if usihg that address is not in bad faith.

5. If the location of a sale of a product cannot be determined under subds. 1. to
4., the location of the sale is determined as follows:

a. If the item sold is tangible personal property, the sale occurs at the location
from which the tangible personal property is shipped.

b. If the item sold is a digital good, or computer software delivered
electronically, the sale occurs at the location from which the digital good or compﬁter
software was first available for transmission by the seller.

c. If a service is sold, the sale occurs at the location from which the service was
provided.

(c) The sale of direct mail occurs at the location from which the direct mail is
shipped, if the purchaser does not provide to the seller a direct pay permit, .a direct
mail form,_ or other information that indicates the appropriate taxing jurisdiction to
which the direct mail is delivered to the ultimate recipients. If the purchaser
provides a direct mail form or direct pay permit to the seller, the purchaser shall pay
or remit, as appropriate, to the department the tax imposed under s. 77.53 on all
purchases for which the tax is due and the seller is relieved from liability for
collecting such tax or that satisfy the requirements under par. (e) or (f). A direct mail
form provided to a seller under this paragraph shall remain effective for all sales by
the seller who received the form to the purchaser who provided the form, unless the

purchaser revokes the form in writing and provides such revocation to the seller.
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(2) LEASE OR RENTAL. (a) Except as provided in pars. (b) and (c), with regards
to the first or only payment on the lease or rental, the lease or rental of tangible
personal property occurs at the location determined under sub. (1) (b). If the property
is moved from the piace where the property was initially delivered, the subsequent
periodic payments on the lease or rental occur at the property’s primary location as
indicated by an address for the property that is provided by the lessee and that is
available to the lessor in records that the lessor maintains in the ordinary course of
the lessor’s business, if the use of such an address does not constitute bad faith. The
location of a lease or rental as determined under this paragraph shall not be altered
by any intermittent use of the property at different locations.

(b) The lease or rental of motor vehicles, trailers, semitrailers, and aircraft,
that are not traﬁsportation equipment, occurs at the primary location of such motor
vehicles, trailers, semitrailers, or aircraft as indicated by an address for the property
that is provided by the lessee and that is available to the lessor in records that the
lessor maintains in the ordinary course of the lessor’s business, if the use of such an
address does not constitute bad faith, except that a lease or rental under this

paragraph that requires only one payment occurs at the location determined under

- sub. (1) (b). The location of a lease or rental as determined under this paragraph shall

not be altered by any intermittent use of the property at different locations.

(¢) The lease or rental of transportation equipment occurs at the location
determined under sub. (1) (b).

(d) Alicense of tangible personal property, specified digital goods, or additional
digital goods shall be treated as a lease or rental of tangible personal property under
this subsection. |

(3) TELECOMMUNICATIONS. (a) In this subsection:
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1. “Air-to-ground radiotelephone service” means a radio service in which
common carriers are authorized to offer and provide radio telecommunications
service for hire to subscribers in aircraft.

2. “Call-by-call basis” means any method of charging for telecommunications
services by which the price of such services is measured by individual calls.

3.  “Communications channel” means a physical or virtual path of
communications over which signals are transmitted between or among custbmer
channel termination points.

4. “Customer” means a person who enters into a contract with a seller Qf
telecommunications services or, in any transaction for Which the end ‘user is not the
person who entered into a contract with the seller of telecommunications services,
the end user of the telecommunications services. “Customer” does not include. a
person who resells telecommunications services or, for mobile telecommunications

services, a serving carrier under an agreement to serve a customer outside the home

service provider’s licensed service area.

5. “Customer channel termination point” means the location where a customer
inputs or receives communications.
6. “End user” means an individual who uses a telecommunications service.

7. “Home service provider” means a home service provider under section 124

(5) of P.L. 106-252.

8. “Mobile telecommunications service” means a mobile telecommunications
service under 4 USC 116 to 126, as amended by P.L. 106-252.
9. “Place of primary use” means place of primary use, as determined under 4

USC 116 to 126, as amended by P.L. 106-252.
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‘10. “Postpaid calling service” means a telecommunications service that is
obtained by paying for it on a call-by-call basis using a bankcard, travel card; credit
card, debit card, or similar method, or by charging it to é telephone number that is
not associated with the location where the telecommunications service originates or
terrhinates. “Postpaid calling service” includes a telecommunications servi‘ce_, not
including a prepaid wireless calling service, that would otherwise be a prepaid
calling service exbept that the service provided to the customer is not exclusively a
telecommunications service. |

14. ‘;Radio service” means a commﬁnication service provided by the use of radio,
including 'radiotelephone, radiotelegréph, paging, and facsimile service.

15. “Radiotelegraph service” means transmitting messages from one place to
another by means of radio.

16. “Radiotelephone service” means transmittihg sound from one place to
another by means of radio.

(b) Except as provided in pars. (d) to (), the sale of a telecommunications service
that is sold on a call-by-call basis occurs in the taxing jurisdiction for sales and use
tax purposes where the call originates and terminates, in the case of a call that
originates and terminates in the same such jurisdiction, or the taxing jurisdiction for
sales and use tax purposes where the call originates or terminates and where the
service address is located.

(c) Except as provided in pafs. (d) to (§), the sale of a telecommunications service
that is sold on a basis other than a call—by—'cali basis occurs at the customer’s place

of primary use.
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(d) The sale of a mobile telecommunications service, except an air-to-ground
radiotelephone service and a prepaid calling service, occurs at the customer’s place
of primary use.

(e) The sale of a postpaid calling service occurs at the location where the signal
of thé ‘telecommunications service originates, as first identified by the seller’s
telecommunications system or, if the signal is not transmitted by the seller’s
telecommunications system, by information that the seller received from the séller s
service provider. |

(f) The sale of a prepaid calling service or a prepaid wireless calling service
occurs at the location determined under sub. (1) (b), except that, if the service is a
prepaid wireless calling service and the location cannot be determined under sub. (1)
(b) 1. to 4., the prepaid wireless calling service occurs at the location determined
under sub. (1) (b) 5. c. or at the location associated with the mobile telephone number,
as determined by the seller.

(g) 1. The sale of a private communication service for a separate charge related
to a customer channel termination point occurs at the location of the customer
channel termination point.

2. The sale of a private communication service in which all customer channel
termination points are located entirély in one taxing jurisdiction for sales and use
tax purposes occurs in the taxing jurisdiction in which _the customer channel
termination points are located.

3. If the segments are charged separately, the sale of a private communication
service that represents segments of a communications chan‘nel between 2 customer
channel termination points that are located in different taxing jurisdictions for sales

and use tax purposes occurs in an equal percentage in both such jurisdictions.
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4. If the segments are not charged separately, the sale of a private
communication service for segments of a communications channel that is located in
more than one taxing jurigdiction for sales and uée tax purposes occurs in each such
jurisdiction in a percentage determined by dividing the number of customer channel

termination points in that jurisdiction by the number of customer channel

termination points in all jurisdictions where segments of the communications.

channel are located.

(h) The sale of a telecommunications Intérnet access service occurs at the
customer’s place of primary use.

(i) The sale of ancillary services occurs at the customer’s place of primary use.

(@) If the location of the customer’s service address, channel termination point

hands
ofF

or place of primary use is not known, the location where the seller receives orpa,sﬁej?/ %

/}M} the signal shall be considered, for purposes of this section, the customer’s service

address, channel ter’minaﬁon point, or place of primary use.

(4) FLORISTS. (a) For purposes of this subsection, “retail florist” means a person
engaged in the business of selling cut flowers, floral arrangements, and potted plants
and who prepares such flowers, floral arrangements, and potted plants. | “Retail
florist” does not includé a person who sells cut flowers, floral arrangements, and
potted plants primarily by mail or via .the Internet. |

(b) The sale of tangible personal property by a retail florist who takes an order
from a purchaser occurs at the location where the retail florist takes the order, if the
retail florist forwards the order to another retail florist who is at a location other than
the location of the florist who takes the order and who transfers the tangible personal
property to a person identified by the purchaser. |

(c) This subsection does not apply to sales occurring on or after J anuary 1,2008.
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SECTION 149
SECTION 149. 77.523 (title) of the statutes is repealed.
SECTION 150. 77.523 of the statutes is renumbered 77.59 (9p) (a) and amended
to read:
77.59 (9p) (a) If a customer purchases a service that is subject to 4 USC 116
to 126, as amended by P.L. 106-252, and if the customer believes that the amount

of the tax assessed for the service under this subchapter or the place of primary use

or taxing jurisdiction assigned to the service is erroneous, the customer may request

g a written notice to the

service provider. The notice shall include a descr¥ e alleged error, the street
address for the customer’s place of primary use of the service, the account name and
number of the service for which the customer seeks a correction, and any other_
information that the service provider reasonably requires to process the request.
Within 60 days from the date that a service provider receives a request under this
section paragraph, the service provider shall review its records to determine the
customer’s taxing jurisdiction. If the review indicates that there is no error as
alleged, the service provider shall explain the findings of the re\}iew in writing to the
customer. If the review indicates that there is an error as alleged, the service
provider shall correct the error and shall refund or credit the amount of any tax
collected erroneously, along with the related interest, as a result of the error from the
customer in the prévious 48 months, consistent with s. 77.59 (4). A customer may
take no other action against the service provider, or commence any action, to correct
an alleged error in the amount of the tax assessed under this subchapter on a service
that is subject to 4 USC 116 to 126, as amended by P.L. 106-252, or to correct an

alleged error in the assigned place of primary use or taxing jurisdiction, unless the

customer has exhausted his or her remedies under this seetien paragraph.



